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Congress shall make no law 

respecting an establishment of 

religion, or prohibiting the free 

exercise thereof; or abridging the 

freedom of speech, or of the press; 

or the right of the people peaceably 

to assemble, and to petition the 

Government for a redress of 

grievances. 
The First Amendment to the U.S. Constitution 

The liberty of the press is essential to 

the security of freedom in a state: it 

ought not, therefore, to be restrained in 

this commonwealth. The right of free 

speech shall not be abridged. 

Article 16 of the Massachusetts Declaration of Rights 



Pol1cmg Dissent: Police Surveillance of Lawful Political Ji,ctiv1ty i;1 Boston 

I. OVERVIEW 

The Boston Polic,, Dq>anmcnt (BPI) j and its fusion ~pying c,,ntcr, th,: Boston R('gional Intdiigencc 

C,,nh'r (BRIC), have for years h,·,'n tracking and cr.:ating, riminal "intelligence rq>orts" on dw iawful 

political activitv of peac~· groups ,1ml lo~'al leaders, :n,.lu<ling ,l t'orrnc:r Boston City Counciior and the latc 

Boston Uninrsity Professor l lowanl Zinn, ,K'cording to <lon1111ent~ obtained hy the :\CLU of Mas,achus,'tts 

and the '.\:,,tional Lawyers Guild, Ma~sachus<:tts Chapter (NLGL Ofl!cers monitor demonstration~, track the 

lwliefs a.11,I internal dynamics of activist gnmps, and document this information with misleading criminal 

labels in searchable and possibly widdy-shared electronic reports.This collection and retention of data 

regarding people's constitutionallv protLTtcd speech and hdil:fs with no link to terrorism or a crime 

violates federal p1·ivacy regulations and the BRIC's own pri\'acy policic~, 

Docunwnts and \'idco surveillance tapes obtained by the r\CLU and the >JLG after suiag for 

access on hchalf of six groups and four activists 1 shrnA' that omn:rs assigned to the BRIC arc collecting 

and keeping information about constitutionally protected spL'cch and political activity. The documcuts 

prm·idc the puhlic with its first glimpse intn the political suncillancc practices of the Boston Police 

Department. They show that police officers assigned to the BRIC create and retain "intelligence reports" 

detailing purdv non-criminal political acts--~ such as banding out flyers and attending anti-war rallies by 

\H'll-known 1wacc groups, including Veterans for Peace, Stop the \Vars Coalition and Code Pink, The 

\'idcotapl's, which include hours of footage of peaceful protest,, confirm that police are often watching 

when members of the public speak their minds. 

These rc,-clations come on the heels of a b\' a bipartisan U'l Senate subcommittee, which 

found th,1t the lc<kral goYcnuncnt's work with state and local fusion centers among thcrn the BRIC ---· 

"has not prodm·cd useful intdligencc to support 1:nlcral countcrtcrrorism efforts.'' 2 ''Fusion centers" \HTC 

created in the afkrmath nf 9 / l l, o,tcn,ibly so the, federal govc•rnment could "share tcrn,rism-rciatcd 

information with states ,rnd localities,"' One of t\H> ''intelligence fusion c,'nkr\" in Mas~admsl'tt~, th,· BRIC 

1 Code Pink of l;reater Bust on: \'1:teran,; (or Pc•itl'(' ( 'hapt1.:r q Snil'dky I). Butler Brig.id::; Greater Bo~lon Stop thi.· \V.u·-; 

Coalition; }t,..;ton Coaiition fot· Paif·stlni,1n i{ight-;~ Po!itical Re-;v.1rch _,-\ssoci2tcs; United t(,r Just1l·c \\"ith Pc,1cc; "'•Jsctn B.:irn(-~'
1 

Ridgt'ly Ful1c!\ Patrick Kcanl'y and RichJni Colhath-Hc-i-;, 

,' Pern1an\_·nt )uhcurr1n1Jttce on lrl\c-;tigations, Con11:1iHt'.C on I {01ncla11d Security and (;OYlTIHn..:ntal .\t!dir~~ ,\1ajnrit;, and 

!\tin(lrlt ;- Staff Report, "h:dcsal Support for ;tnd lnYoh·cn1cnt in St~1h: and I _(•cal Fu~ion Centcrs,n at 2. ()ct. 3, 1012 
1 

at 

\\ \\ \\,h-.; ;:1c ,:-'cn..t!c, 1 r( •\- / d, ,\vnload / r('-,ort !"edcr.1i-"u )!H •ri-for--Jnd-in\ (lh.'(•n;cT1~-m-:-;1,1tc- . .:u1d-loc;d-i'11sion--:-ccnic-r'-; (herein 

·~congres~ion(1l Fusion Centers Rcpnrt'
1

J, 

i J.!. Jt ; 

·1 The other tTntcr is the CtH'r'iJ110!l\.\'calth Fusion Ccr?tcr in fvtaYnard; \{,1.:"\:G1. hu~,t'tls
1 

which is opcr;}h'd hv the Exccuti\·c ( )ffic.._• of 

Puhlit· S,1fct\· ,ind the ;\,Lt:-::--·,1t·husetts St:itc Pulte,.:. E)t 1-not'<' inforrn,11:on, :-:cc-h"·n· ,1nd _________ _,_ __ 



was ,Teated in 2005 as ''a \\·ay to further intcgr ... tc th<.· intelligence capabilities of Boston, i,K·al, state and 

l~·dcral law enforcement partners.", Since then, it has receiwd millions of dollars in federal funding and 

opa,1kd entirely absent indcp,·ndcnt puhlic oversight or accnuntabilitv. 6 

2 

According to the :-;cnat<-subcommittee· rq}()rt rcleasc·d earlier this month, the lac·k of accountability 

at fusion centers nationwide has translated into poor rt'sults: the report found that the millions of' dollar., 

poun:d into centers likL· the BRIC have faikd to uncoYer .i single terrorist plot.: Instead, fusion centers haYc'. 

''forward<:d 'intelligence' of uneven ciualit) -- - often times shoddy, rarely timely, sometimes endangering 

citizens· civil libertie, and PriYacv Act protl'clions, occasionally taken from already-puhlishcd public 

,ourccs, and more often than not unrelated to tcrrorism."s \Vhcn they were related to terrorism, 

intdligcnce reports produced hv fusion centers "duplicated a faster, more cilkicnt information-sharing 

process already in place bet,.vccn local police and the Hll-kd T,,rrorist Screening Ccnkr." 9 One 

Department of Homeland Security (DHS) offlcial told investigators that f'mion centers produce "a lot of. .. 

prcdorninatdy useless information," and at times, said another, "a bun,·h of ,Tap." 10 

That shoddy intelligence gathering docs not just waste taxpayer money. It undermines our most 

cherished dcmocr,1tic values and at times \iolatcs the law. The Code of Federal Regulations pro\·idcs that 

federally-funded surveillance projects may collect and maintain information on individuals "only if there is 

reJs(mahlc suspicion that the individual is innih-cd in criminal conduct or activity and the information is 

relevant to that LTiminal conduct or Jctivity." 1; The regulations also state that surveillance: teams "shall not 

collect or maintain criminal intelligence information about the political, religious or ·mcial Yie,vs, 

associations, or acti,·itics of any imlividual or any group ... unless such information directly relates to 

1 Boston Police Department, 200; Annu,1! Report, a, 9. According to the BPD ·, 2000 .'umual Repon, the BRlC's mcmbc-rship 
expanded wiihin its first ;ear to indudc "the .\lA SLllc Police, the M.-\Tr,msit Police, the .\1A lkp,1rtment of Correction. the 
'iuffoik Countv Sheriff's Offic,· and the Bnmklim: :md C.1:·,,brid,,,. Pnlic,· Dcpanments'' as well a, a pri,ate s,·ctor liai,on \\·i1h the 
business con11nunity. It later grt''\\' to include C!1cl,t-,t ~ind Re~~ and a d.1ih- t<"lephonr-caD ,vith nine cities and to\vns in v ... -hat is 

known as the Urhan Areas Sen:ritv lniti,,tin:-. 

-:, for cxa111pk, in )009, the BRIC rcccin_·d SI .29 rnil!ion in a f(,der,11 grant to hin: ti:n analy~ts at the BRIC, including l\H) ctn.ilysts 

who '-pcci. .. iliz~· in '\oci:ii nct\vork ,1n,1l;-'iis intt~liigcn,:c. 17 Cit;: of Boston, HBo~lon Rcn.~ives :\'c~1rly $2 rnillton in Federal Funding f()r 

Puh!ic "iaf~~t·;/J ~cpL 11 l .~009, (1t ht 1 !J: / .: ._..._-v;w,cit\1ofhostt,n _ r;uc nc,v . .::/ tlt·fauh .J..s·r.: ?id-.-:_i 4 T7; BRIC .1.i::io n:c1..'i,·cs funding fron1 

the :)tall'\ J Iorneiand Sl·ctffity GLHit Pn,cratn. \\+ich is funded h\- tht~ Fcdcrai FnH·r:,,.cncy 1\L1r1arrc:ncn1 :\ocncv. at 
.: 0 , :::;:. .I ,:::.. t::, .;' 

Y\"i.-..'t.1-.·.cit\ < ,iho"iton. r, 1y '< ,etn / Jhonl /horneL11hh,', 'tffiiY.Jc>~) 

Congrc:,-.:iona1 Fusion Ccntt;rs Report, at 2. 

'; Cong:rcssional fu~ion Centers Report, .\Hf'rd n.2, ,H 1. 

') Congrc);sion;1! Fusion Centers Report, at +2. 
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criminal conduct or acth·it y and there is reasonahk suspicion that the subj,·ct of the information is or may he 

im:oln·d in tTiminal conduct or activitv." 12 Tlw BRIC\ o\\'n c,ui,!d:r;e,, .1lso rdea,ed at the rec1ucst of the 

ACLU and ~LG, expresslv indudc the same mandate to im·c·stigatc: crimes rather than spt'(•ch. 1' 

Thosc· rules are vit,1lly important hc·causc tlwv cr,•,1tt· a dividing line bctw,·cn th,: 1wrmissihl<' 

investigation of crim,·s and the impanfr,,ibic i1westigation of people ba,,·d on their ideas :md belid::. As tlw 

S,·nate subcommitt,·,· report on fusion centers explained, monito.-ing onlin.1ry people i, a ''sensitive task" 

tlut c,m intcrfrn• ,vith "indiYiduals' rights to associate, worship, ,peak, and protest without being spied on 

liy thc:ir own goH-rnment."i•tThc records we receiwd from the BPD show that otlkns at the BRIC arc• not 

managing that ''sensitive task" appropri.1tclv. 

The docunwnt, show that surn:illancc officers from the BRIC, local and ,tate police, and the FBI 

han: worked togl·ther to monitor and record the non-criminal activities of Boston-area peace groups and 

activists. Officers created and retained ,,]ectronic "intclli_ ,·nc,' H'J orts" on groups and individuals where 

then· is no dcmonstrakd link to crime or terrorism. The BRIC Gies list the non-,ioknt actions of peace 

groups and acti,ists under the heading "Crimin,,! Act," with labels such as "Extr,·mists," "Ci,il Disturbance,'' 

and "HomeScc-DomcstiL·" in reports that track groups and people who arc not engaged in crime but arc 

merely exercising their constitutional right to peaceful dissent. 

In one "inll'llint'Ih't: rc1Jurt ," officers describe plan~ for a talk on i\farch 2 3, 2007 at the Central 

Congregational Church in Jamaica Plain, writing that "this cngagcnwnt was arranged by Boston City 

Councilor F,·lix Arro:·o [Sr. ]"The report notes that a "BU professor c'llHTitus/adiYist" -- it was the latt' 

I Toward Zinn, although his name is blacked out in the document~ and Cindy Sheehan, a member of Gold 

Star Families for PcM·e whose son was killed in Jr,1c1, "will he speaking at the March 24 demonstration." 

:\lthough nothing in the report suggests cYcn a fleeting connection to criminal activity, it nonetheless lahels 

the March 2 3r-! presentation and ,uhscciuent anti-war rally as a "Crimin,1I Act" with the sub-hc.1ding "Groups­

Extremist~," and creates searchable links to the individuals and pcac,' groups discmsed therein, 

\Vorse still, the BPD\ inappropriate inlt'lligcncc coll,Ttion about 1waccful activists in the Citv of 

Bo~ton m.1y contribut,, to improper stor,,g,· of information ahout thl'm at the federal kYd. The (lonmwnts 

we: nc,·in·d from th,, Bo~ton l'o]i,T Department proYid,· cvid,·nte that local ,>i'/Jcers and federal law 

1; "The BRIC will not ~t"ek or retain ;111d originating agcncic~ will ~1grt'C to ndt suhn~iit inforrnation about individuc'.d~. or 

or~anizations soiciy on the hasi~ (,f thr·ir religion:-;\ political} or ioci,tl \"iev~:s or activities; their !Mrticipation in a partict1tn· 

11oncrin1inal organlzatit)n or b\vful Pvent; or thf'if' races 1 ed1nicitit'::-:, citi'lenship, of origin, agr_•s} di.sa.hiiitie-;t gcndcl·:.;, or 

s;cxu.1l orientation.)) BF.JC Cn:1! R18hit, ,rn~i Cn-,l / 1hcn1e) /':mcd:(:r. P0juy 1 1:aII )010, ~L2. 
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cnforcemL'lll agents exchange inl!Jrl11ation ahout Boston area activists. !That information sharing is 

unsurprising g.iven that facilitating information sharing among different len:ls of government i~ part of t!1L· 

BRIC's mission.) OnL· rq)(lrt refers to an FBI source who prn\·idcd information to the Boston police on 

protester~' plans t(, ·'pass nut fliers promoting their c·ausl·."Tlw ducunwnts also d,:SLTilw communication~ 

between mtmicipal police ,lepartmcnts conn·rning First Amendment expression. Another 1·cuu,·t refcrcnce~ 

,1 phone call between officers from BRIC and the Metro DC Intelligence Section during which the officials 

discuss how many actiYists from the >Jortheast attended a \Vashington, DC peace rally. 

Due to the secrctin.-nature of the BRIC's operations, we don't knuw precisely how Boston Police 

"intelligence reports" arc shared with outside entities. \Ve know that the BRIC is inn>lvcd in several 

federally-managed reporting scl1L:mes, including the Smpicious Activitv Reporting InitiatiYc 1
' and 

Homeland lntclligenc<' Reports, I(, but we don't know what other means the Center has at its disposal to 

transfer information from local officers to shared govt·rnnwnt or pri\'ate databas,·s. 

We therefore cannot casil:;· trace the way "intdligcncc reports" like those describing our clients' 

hrst Amendment activit;" mon· through ''intelligence" databases. b:cn ii' ,Ne had access to a complete list of 

those databases and information sharing systems, it may remain impossible to determine exactly where 

information generated at the BRIC ends up because the svstL:ms are diHicult to audit. Therefore, erroneous 

information filed in reports crafted in Boston could find its way into untold numbers of further reports in 

departments and agencies nationwide. It is dimcult to imagine a mechanism that could reel in errors in a 

locally-generated n•port because that report could end up in a polin· database' 3,000 miles away, simply at 

the click of a button. Exacerbating the problem, the BRIC docs not possess appropriate accountability 

mechanisms that would ensure the purging of inaccuracies or outdated information in its own Illes. 1
~ 

That lack of functional oversight has resulted in predictable abuse, the released records show. \Vhilc 

BR!C guidelines state that officers mav create "interim reports" about a.n anticipated event or incident with 

potential for criminal conduct, thcv further requirc the dcstl"UL'lion of those interim reports within 90 davs 

if no criminal conduct occurs. 

"-il'Yl'rthclcss, in rvsponsc to our lawsuit, the BRIC produced "intclli:•<'1h·,· reports" that did not 

reference an: crimi,ial acti\'ity dating hack as fa:-a:--2007. Thes,• reports were retaitwd for years when thcv 

l:·The'.'e· reports ;:-ire "th(' pri1nary lncthod l)f IS u~cs to publish <lnd di~trihut~.,_ the r,1\\' intclligenc(· it gather<.; (frorn local fusion 

t'f'ntr_T'\J 10 i'edcral lntclligen'-'<• and J~n\' enf(ffcr-1nent 2gt"ncie.s.n Congr('~s!on~1I Fusion Ct,n!ers Hcpor1, n.1pr,1 n. L at i S, 
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should have lwc·n dcstro:'ed after 90 da\'S, pursuant to the BRIC's mn1 ruks. L'\Vc do not know hnw 

pcrvasiw is this violation of thl' Center\ retention limits, but the document~ we n·o:in·d highlight the faL:t 

that ahusc occtirs ah-;c:1t appropriate o\',Tsight and a,:countahilit\'. Had the ACLU and th,· National I.awvas 

(;uild not su,:d to recover these documt>nts, the puhlic and 1wrhaps even tht' BRIC n1av nen·r hav,· 

known dk~l' files wen: rt'tained in violation of thl· depanmcnt's guideline~. 

The BRIC admits that these ''intdligcnn: n:ports'' were kqlt for too long. But they ,houldi:'t ha\'(; 

been written in the first place.The lack of effective owrsight and accountability with regard to the BRIC\ 

surveillance operations created an environnwnt in which then· was nn meaningful c'hcck on the monitoring 

that kd officers to create the unla,Yful repol'ts about our clients. 

These abuses demonstrate what can happt:n when policing procedures arc shrouded in secrecy. It 

seems clear that d,'.spite having irnplcnwnted rules designed to prevent abuses, the BRIC cannot cffocti\'dy 

police itse!L \Ve arc unaware of any offiec·rs facing di~cipline for Yiolating the BRIC\ uwn policies and 

putting our clients 

forms of harassment. 

and other innocent people --- at risk of' continuc<l governml:nt surYcillancc or worse 
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Political spying ahsent a nexus to criminal acti\'ity undermines effectiYc law enforcement by wasting 

scarce: tax dollars. The City of Boston faces real threats to public safety and shouldn't waste precious police 

resources investigating peace rallies.The Senate subcommittee report on fusion centers found that DHS may 

haw allocated on'l' a hillion dollars towards the construction of otficcs like the BRIC nationwide. lts 

investigation also found that the states ~pent four times what tlw federal gon,rnn1l'.nt contributed towards 

the development of' these "fusion centen." Scarce police resources would he hcttcr allocated to,Yanls 

building community trust and solving ,,ctual crimes thall intimidating and hara~sing petitioners for change in 

gowrnment policy. 

\Vhcn law enforcc:ment officers start investigating protected ideas rather than crimes, they threaten 

our right to free c'xprcssion and asscmhl;· proll'ctcd bv the First Amendment to the Constitution and Article 

16 of tlic-.\fassachu~ctts Declaration of Rights. The unchcch·d political SLirYci]lann· our lawsuit uncoYcred 

urnknninc~ our co1-c valu('~ by chilling tli(· sp('cch of iwople who wish to p,ll'ticip,1tc in our dcmocr,1cy, 

which is ,1 lau(bhle excrci~c that uta- go\'l·nmicnt should encourage and pn>moll'. lt would weaken tlw First 

Amcmlment if wnuld~bt· ~pcakcrs were to remain silent ou, of fear th.it the:· would he' falsdv lahd,•d an 

"Extrcmi~t" or potential thn·at in a s,·crct gm c'rilllll::1t datahas,'. Upon learning that the polict: had 

ll<Thc-Boston Pnlic(' attribute this particular irnpropril·ty to a cnn1fHihT glitch. jn .l !('iic;~ to the ACLU, t!lt"· BPD's !A\.\')'Cr 

t·xpt1in<"d th:it, ··or the thirteen report~ pro\'ldcd~ apprc,xin1~ttcly cl('ven of thcrn should have ln•en purged frorn the Dcp;}.rttn<·nt \: 

database prior tn your requt·sL l lo\ve\'lT 1 an error in the Dc-p~1rt1nr-nt \; soft\vare p;~e\·cnt<·d this froin occurTi!1g. Th~tt '>oft ware 
s.'ITlff h.1s sinc1s' hc·1-'n {·(-irIT'"'h'(L"\\~ithr;ul ,ln indcpn1dcr;t -;y-.:t1.."r'n of auditing ,1nd account~lhiiit}, there i:'l IE) \.\'~1Y to kno\Y it' the 

BRIC cuntinucs to kf0 cp intt··rirn report:.:: longer thiu1 90 
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inll'llig,'ncL' !lies containing inf~innation ahout him, 011<· of our clients, p,:ac,' actiYist Richard Colhath-1-kss, 

"l\·,lpk arc scared .. If the police arc monitoring us, who wants to take a risk?" 

Tlw organization~ ,md indi\'iduals innlln·d in the lawsuit against th,· Boston Police Department 

reka~c these records to shine a light on ,:ounterprodnctin'. surv,·illanc,· p1-actic,:s in our citY. \Ve call on the 

Boston Police Department to cease ib political sunc'illance operations. The BRIC's political ~uneillancc 

constitutes hoth a waste of public resources and a threat to our democracy. Rapidly adYancing technologies 

enahlc gon•rnment dataha~es to log, ston· and sharl' information including false information about 

people accusc·d ,lf no crime . .\ta~s,1chusctts should lc:ad the nation and implement binding accountability, 

transparency and m·crsight mechanisms to cnsun· that police practices remain firmly within the confines of 

the la\\. and the Constitution. 

There is no room in a democracy for the policing of dissent. 

II. DOCUMENTS AND FINDINGS 

A police presence is commonplace at political rallies and events, where officers arc called on to 

keep order, help marchers get through the Hoston streets and ensure public safety. Document" released by 

the BPD rcYcal that, in at least three ,Yavs, police now do much mon: than that. 

First, offic<'rs actively monitor and \·ideotapt: cn:nts and d,,monstrations, retaining the footage, and 

writing the "intelligence rcpon,;'' on peaceful protesters. Second, officers investigate th,.: beliefs and 

communications of peaceful demonstrators, giving them labels like "extremist,'' C\Tn when the officers 

conld not plausibly suspect them of any crime. Third, the BPD and the BRIC improperly retained this 

information for years, e,-cn though it never should have been collected. 

A. The documents reveal that police surveillance teams have been monitoring and 

tracking Boston activists for years. 

\'idco, taped at public dunonstrations and "i,,telligcncc reports" written by orlkc;-s a~signcd to the 

BRIC ~how pcrvasin: monitoring of pt·accfui de111m1~trations. Nine out of the 13 reports obtained hy tlw 

ACLU and NLG discuss only political activit\, never mc:ntioning criminal or even potentially criminal acts; 

two ret'crcnce n<m-\·iolent civil disohedi<·Dcc. '.\lonethckss, all of the rcporb include the category "Criminal 

Act'' and use labcis such as "Extrc·mist,""Civii Di,turhance" or "IlomSec-Donll?stic." 
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Locking Up Our Childr en : 
Th e Secure Dete ntion of Massach use tts Youth Af te r Ar ra ignment and Befo re Adju dic ation 

Published May 2008 

Writte n 
Robin L. Dahlberg 
ACLU Senior Staff Attorney 
Racial Justice Project/National L.egal Staff 

Cover: But Eyes To See Through by S., age 16. 

The ar t wo rk in this report and on the front cover was crea ted by girl s partici pat ing in H.U.M.A.N. (Hear Us Make Ar tistic 
No isel, an art and entrepreneurship program of Boston College Law School's Juvenile Rights Advocacy Project. H.U.M.A.N. 
assists girls between the ages of 13-18 who have been involved in the juvenile justice system in using visual arts to document 
and communicate their life experiences. Through the creation of a visual autobiography and the exhibition and marketing of 
their ar·twork, these young women learn to: 1) follow a complex project through to fruiti on; 2) have their voices heard through 
a visual medium; and 3) partic ipate in a collabor·ative project with other young women and teachers. During the last year, the 
artwork of gids involved in H.U.M.A.N. has been exhibited at the Massachusetts State House and The Cloud Foundation on 
Boylston Street in Boston. 

Learn more about H.U.M.A.N. by visiting its website at http://www.human-design-online.corn or by contacting H.U.MAN.'s 
Art Educator, Kate Jell inghaus, at katejellinghaus@yahoo.com, or H.U.M.A.N.'s Founder and Director, Francine Sherman. at 
shermanf@bc.edu. 
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LOG '.! G UP 

The United States Constitution mandates that state juvenile 
justice systems treat similarl y situated children equally, 
regardless of their race or national origin. Systems in which 
youth of color are overrepresented are often viewed as fail­

ing to adhere to this mandate. That perception not only 
undermines public confidence in the system's fairness but 
also impedes the system's ability to work with the families 

and children who need its help. 

For each of the last ten years, minority youth have account­
ed for approximately 20% of the Commonwealth of 

Massachusetts's juvenile population, but nearly 60% of the 
young people securely detained after arraignment and 
before adjudication, and 60% of those committed to the 
Commonwealth's Department of Youth Services [DYSI after 
an adjudication of delinquency. Although the foderal 
Juvenile Justice and Delinquency Prevention Act requires 
that the Commonwealth determine why youth of color are 
overrepresented and develop and implement a plan to 
reduce that overrepresentation, Massachusetts has done 

neither. 

In 2003, the Racial Justice Program of the National Legal 
Department of the American Civil Liberties Union and the 

American Civil Liberties Union of Massachusetts (collective­

the ACLU! published a report documenting the 
Commonwealth's failure to comply with its federal legal 

After the the Commonwealth 

fl, (1·11 f'I 

hired a Disproportionate Minority Contact Reduction 
Specialist to educate others about the over-representation of 
youth of color; increased the compensation of and training 

opportunities for attorneys who represent indigent youth; 

funded an alternativt'?-to-detentio n pilot project in 

Dorchester to supervise children who would have been 

detained if such supervision had not been available; and 
began to work with the Juvenile Detention Alternatives 
Initiative UDAil of the Annie E. Casey Foundation to create 
alternatives to detention in Boston and Worcester. 

Although the number of youth detained and committed 
decreased, the extent to which youth of color are dispropor­
tionatd y confined did not. In 2007, youth were 
overrepresented in the Commonwealth's detention and cor­
rectional [treatment) facilities to the same extent that they 
had been in 1 '?98. 

Efforts to determine the causes of the disproportionality 
have been stymied by a lack of data. Many police 

departments do not maintain juvenile arrest statisti cs and 
those that do frequently do not disaggregate that data by 
race or ethnicity. The Massachusetts .Juvenile Court only 
tracks the filing of delinquency complaints and youthful 
offender indictments and requests for jury trials. Although 
the Court contends that the Office of the CommissioMr of 
Probation maintains relevant data, the Office has refused to 
make that data public. A bill introduced during each of the 

last 2 legislative sessions would have required governrnent 
agencies involved in the juvenile just ice system to collect 

and report data. It has yet to pass. 

In 2006, the ACLU began to examine various decision-mak­

ing points within the juvenile justice system to determine 
whether we could identify the reasons for the overrepresen­
tation of minority youth. Specifically, we looked at arrest 
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and detention after arraignment but prior to a formal adju­
dication of delinquency. 

We selected arrest to determine whether the disproportion­
ate confinement of youth of color resulted from the dispro­
portionate arrest of youth of color. Some inner-city public 
schools with a significant number of minority students rely 
heavily on the juvenile system to address school dis­
ciplinary problems. In 2006, for example, 82% of the stu­
dents enrolled in Springfield's public schools were youth of 
color. During the same year, a reported 40% of all juvenile 
arrests in that city were made by the police officers 
assigned to patrol the schools. A lack of reliable state-wide 

arrest data, however, 
don arrest. 

forced us to aban-

We chose detention because Massachusetts had one of the 
higher rates of secure pre-adjudication detention in the 
nation. In 2003, the most recent year for which nationwide 
data available, the rate at which Massachusetts commit­
ted youth to DYS after an adjudication of delinquency was 
significantly below the national average. Yet the rate at 
which it detained youth to a determination of guilt or 
innocence was above the national average. Eight states 
committed youth at a lower rate than Massachusetts, but 33 
states detained youth at a lower rate. 

In addition, available data indicated that Massachusetts· pre­
adjudication detention practices were at odds with its own 
bail statute and national and international standards. The 
bail statute presumes that all youth charged with delinquent 
behavior shal.l remain in the custody of a par-ent or guardian 
prior to adjudication. It limits the use of secure detention to 
those youth who are at high risk of flight or have been 
deemed dangers to their community after· an evidentiary 

hearing. National and international standards recommend 
that the use of secure detention be similarly lirnited. 

A large percentage of the childre n detained by 
Massachusetts, however, did not appear· to be flight risks or 
dangerous. In 2006, for example, 45% of the 5438 youth 
detained had been charged with misdemeanors. There was 
no publicly available evidence that any of these children had 
histories of failing to appear or were the subject of "danger­
ousness" hearings. In fact, at least 80% of all detained 

were released into their comrnunities once their 
cases were resolved. 

To examine dr,tention Wt? obtain(ed hundreds of 
documents on the demographics of detained youth from 
DYS, the state agency that administers or oversees the 
administration of all detention facilities. In addition, 
we interviewed over 100 state officials, justices, prosecutors, 
defense attorneys and advocates by telephone and in-person 
in 9 different locations throughout the Commonwealth. The 
Massachusetts Office of the Commissioner of Probation was 
the single state agency that refused to permit regional and 
l.ocal employees to to us. 
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